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FORM A 

 

 

 

 

IN THE COURT OF ADDL SESSIONS JUDGE(FTC), 
SONITPUR, TEZPUR 

 
Present:  Sri SK Ghosh, AJS,  

                            Addl. Sessions Judge(FTC), 
                                Sonitpur, Tezpur. 

 
 

[Date of the Judgment] 

07-06-2022 
 

 
[Sessions Case No 89 /2019] 

 
(Details of FIR/ Crime and Police Station) 

 
 

 
Complainant : 

STATE OF ASSAM 

OR 

Smti “X” 

 

 
REPRESENTED BY 

 

 
Mr. A Baruah & Mrs.J. Baruah. 
Learned Addl P.P. 

 
 

 
ACCUSED PERSON 

1. Sri Mintu Sarmah, 

Son of- Sri Umesh Sarmah.  

Resident of Hazarapar. 

P.S.- Tezpur, 

District- Sonitpur. 

 
REPRESENTED BY 

 
Mr B. Sarmah, & Mr. NP Upadhaya, 
Learned Advocates. 
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FORM B 
 

Date of Offence Since last four years from the date of 
lodging ejahar on 24.08.2018. 

Date of FIR. 24-08-2018 

Date of Charge-sheet 30-11-2018 

Date of Framing of Charges 30-07-2019 

Date of commencement of evidence 28-08-2019 

Date on which judgment is reserved NIL 

Date of the Judgment 07-06-2022 

Date of the Sentencing Order, if any 10-06-2022 

 

Accused Details 

 
 
 
 
Rank of 

the 

Accused 

 
 
 

 
Name of 

Accused 

 
 
 

 
Date of 

Arrest 

 
 
 

Date of 

Release 

on Bail 

 
 
 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 
 

 
Sentence 

Imposed 

 
Period

 of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438,Cr.P.C. 

 

 
BSF 

Jawan 

 

 
Sri Mintu 
Sarmah 

 

 
Nil. 

 

 

 
Anticipatory 
bail dated 

01.11.2018. 
 

 
Section 

420/376
/313 of 

IPC. 

 
 

Convicted  

RI for 7 
years & to 

pay a fine of 
Rs.5000/-, 
i/d to SI for 
six months 
u/s 376 of 

IPC, & 
further 

sentenced to 
RI for 5 

years & to 
pay a fine of 
Rs.5000/-, 
i/d to SI for 
six months 
u/s 493 of 

IPC 

 

 
Nil. 
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Form C 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A.  Prosecution 

 

 
RANK 

 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, OTHER 

WITNESS) 

PW-1 Smti “X” Complainant/Informant(victim). 

PW-2 Sri Tarini Sarmah Other Witness. 

PW-3 Sri Gunamoni Sarmah 
Other Witness. 

PW-4 Smti Putuli Boro Other Witness. 

PW-5 Smti Minu Boro Other Witness. 

PW-6 Smti Noumodi Boro Other Witness. 

PW-7 Smti Nitumoni Sarmah Other Witness. 

PW-8 Sri Upen Sarmah Police Witness (I/O). 

PW-9 Sri Tarun Hazarika Police Witness (I/O). 

PW-10 Dr. Bhabani Prasad 
Khound 

Medical Witness. 

 

B. Defence Witnesses, if any: 
 

 

 

 
 

RANK 

 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any: 

 

 
 

 
RANK 

 
 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

 
PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

 
Sr. No Exhibit Number Description 

1 P.Ext -1& P.Ext.2/PW-1 Ejahar & 164 statement of the victim. 

2 P.Ext-3/PW-8 Charge sheet. 

3 P.Ext-4/PW-9 Sketch map 

4 P.Ext-5/PW-10 Medical Report. 

 
 

B. Defence: 

 
Sr. No Exhibit Number Description 

NIL NIL Nil 

 
 
 
 
 
 
 



Sessions Case No. 89 of 2019 Page 5 

 

 

 

C. Court Exhibits 

 
 

D. Material Objects: 
 

 

 

Sr. No 

 

Material Object Number 

 

Description 

NIL NIL 
NIL 

 

 

J U D G M E N T 

 

1. In this case accused Sri Mintu Sarmah is put for trial for the 

allegation of charge under Section 420/376/313 of the IPC. 

2. Brief facts of the prosecution‟s case is that on 24-08-2018 

one Smti “X”  lodged an ejahar in Tezpur Police Station stating 

inter alia that prior to four years of lodging of the ejahar accused 

Mintu Sarmah pretending to be in love with her committed rape 

on her forcefully with the promise to marry her. As a result, she 

became pregnant twice but the accused forcefully terminated her 

pregnancy for both the times through doctor. The accused 

although assured her falsely that he would take her into his house 

but in vain. Thereafter, in the month of June,2018 the informant 

 
Sr. No 

 
Exhibit Number 

 
Description 

Nil Nil Nil 
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herself came to the house of her husband. Initially, for few days 

she lived in the house of her husband peacefully but later on the 

accused and his mother hatching conspiracy threatened her to 

leave their house and their entire family members tortured her 

mentally and physically during nights and demanded dowry of 

cash amount of Rs.5 lakhs with dire consequences.  

3. To that effect the victim as informant lodged a written 

ejahar with the then O/C, Tezpur Police Station. On receipt of 

the ejahar from the informant/victim the then O/C of Tezpur 

Police Station registered a police case being Tezpur P.S Case 

No.1751/2018 u/s.420/376/313 IPC and endorsed to SI of police 

namely Upen Bordoloi for investigation. 

 

4. On being endorsed the I.O visited the P.O, drew rough 

sketch map of the P.O, examined witnesses, collected medical 

examination report of the victim, by producing the victim before 

Magistrate got her statement recorded u/s.164 Cr.P.C and after 

completion of investigation submitted charge sheet against the 

above named accused person u/s 420/376/313 IPC for facing 

trial. 

5. On receipt of summon accused person entered 

appearance before the learned JMFC, Tezpur being Eleka 

Magistrate, who after furnishing copies under section-207 Cr.P.C, 

committed the case in compliance with the provision laid down 

u/s.209 of Cr.P.C to the learned Court of Sessions for trial as the 

offence punishable u/s.420/376/313 IPC are exclusively triable 

by the Court of Sessions. Thereafter this case has been made 

over by the learned Sessions Judge, Sonitpur,Tezpur to this court 

for disposal. 
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6. On appearance of the accused before this court formal 

charges under section 420//376313 IPC has been framed upon 

perusal of the materials available on record and hearing the 

learned counsel for both sides by my learned predecessor. 

Charges so framed has been explained and read-over to the 

accused to which he pleaded not guilty and stand for trial.  

 

7. The learned Additional P.P opened the case before this 

court describing the charges brought against the accused and 

stating by what evidence he proposes to prove the guilt of the 

accused. 

 

8. During the course of trial prosecution has examined as 

many as 10 (Ten) witnesses including the IO & MO. After 

completion of the evidence of the prosecution side, accused has 

been examined u/s.313 Cr.P.C. The defence plea is of evasive 

denial and the accused has declined to adduce any evidence for 

his defence. However, contended that the victim has already got 

married with another youth. 

 

POINTS FOR DETERMINATION 

 

(1) Whether the accused Mintu Sarmah prior to 

four years of 24-08-2018 at Jalah under Tongla 

PS, pretending to be in love Smti “X” with a 

promise to marriage, committed sexual relation 

with her in several times, when she became 

pregnant, the accused avoided her by stating 

that he will not marry her and thereby the 

accused cheated the victim Smti “X” and 
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thereby committed an offence punishable u/s 

420 of IPC? 

 

(2) Whether the accused Mintu Sarmah, prior to 

four years of 24-08-2018 at Jalah under Tongla 

PS committed rape on Smti “X”.and thereby 

committed an offence punishable u/s 376 of 

IPC? 

 

(3) Whether the accused Mintu Sarmah, at 

Mangaldoi Poly Clinic(as a result of the physical 

relation the informant became pregnant) 

voluntarily caused the informant Smti “X” then 

being with child to miscarry without her 

consent and such miscarriage was not being 

caused by the accused in good faith for the 

purpose of saving the life of the informant Smti 

“X” and thereby committed an offence 

punishable u/s 313 of IPC? 

 

DECISION AND REASONS FOR THE DECISION : 

 

9. I have heard argument advanced by the learned counsel 

for both sides and also have meticulously gone through the 

evidence both ocular as well as documentary available on record. 

 

10. Learned counsel representing the accused submitted that 

the love affairs between the parties was unilateral and the victim 

maintained physical relation with the accused voluntarily 

intending to marry the accused. According to Hindu faith there 
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are eight forms of marriage but there was no marriage between 

the parties in any form thereof. Further the victim while 

produced before Doctor after lodging ejahar she voluntarily 

refused for medical examination although according to the 

mandate of sec.164(A) of Cr.P.C, medical examination of rape 

victim is a must. On the contrary the victim got medically treated 

on 17.01.2018 whereas FIR has been lodged on 24.08.2018 i.e 7 

months earlier from the date of lodging ejahar. That apart 

Pateswari and Taslima who are the most material witnesses 

according to the evidence of the victim are not examined as 

witnesses of the prosecution in the one hand and on the other 

hand the evidence of the prosecution witnesses are contradictory 

to each other and also with their previous statements, so they 

cannot be relied upon. In the above circumstances, it is crystal 

clear that prosecution failed to prove it‟s case beyond reasonable 

doubts and as such the accused deserves clean acquittal and 

accordingly he has prayed for acquitting the accused from the 

charges of this case. In support of his submission, he has relied 

upon the following decisions: 

 

1. Promod Suryabhan Pawar-Vs- The State of Maharashtra and 

another decided by the Hon‟ble Apex Court in Appeal(Crl) 646 

of 1994. 

2. Sudhansu Sekhar Sahoo-Vs- State of Orrissa decided by the 

Hon‟ble Apex Court in Criminal Appeal No.1165 of 2019. 

3. Jamnalal @ Chimman Dhimar-Vs- State of Madhya Pradesh 

decided by the Hon‟ble Madhya Pradesh High Court and 

reported in 2002 (1) MPHT 229.   

4. State (NCT of Delhi)-Vs- Salil decided by the Hon‟ble Delhi 

High Court in Crl. L.P 403 of 2017.  
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11. Countering the submission of the learned counsel for the 

prosecution, learned Addl. P.P submitted that in order to prove 

the charges of the case, prosecution examined as many as ten 

witnesses including several independent witnesses and the 

evidence of the victim is fully supported by the independent 

witnesses and also by the medical evidence. As such prosecution 

discharged it‟s burden very satisfactorily and on that count the 

accused deserves to be convicted for the charges of the case in 

hand. Hence, prayed for convicting the accused and to sentence 

adequately. 

Synopsis of the Evidence. 

 

12. PW-1 the informant cum victim of this case stated that 

incident occurred in the year 2016. Her marriage was arranged 

with the accused prior to 6th March 2016. On 6th March, 2016 on 

the occasion of Fakuwa, accused visited their house. She was in 

their house alone. Other family members went to the Temple for 

offering puja. The accused was under the influence of alcohol. 

The accused after entering into the house, locked the door from 

inside and held her hand, took her inside the room and forcibly 

raped her. She cried. Then the accused cut his finger by blade 

and put blood on her forehead in front of their Mandir (situated 

in front of their house) and declared that he will marry her. One 

of their neighbour namely Pateswari Baruah saw the accused 

putting blood on her forehead. The accused in front of Pateswari 

Baruah also said to her to stay in the house for some time till 

marriage. Thereafter the accused took her to the Tangla Market. 

In the market (bazar) the accused purchased a mobile phone 

and some clothes for her. From the market the accused left for 
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his house. The accused is a BSF personal. He visited their house 

while he was on leave. The accused was posted at Shillong at 

that time. The accused was visiting her house regularly from 

Shillong. The accused during his visit used to maintain physical 

relation with her. Her menstruation cycle stopped. She informed 

the accused. The accused directed her over phone to go to the 

pharmacy. Through mobile the accused talked with the 

pharmacist and as per the direction of the accused the 

pharmacist gave her a pregnancy test kit. She paid for the kit. 

She conducted the pregnancy test in her home. The result was 

positive. She became pregnant. Immediately she informed the 

accused. The accused asked her to come to Mangaldoi Poly Clinic 

with her friend Taslima Laskar. The accused knew Taslima from 

earlier. In the Poly Clinic her pregnancy was aborted against her 

will. The accused prior to abortion threatened her that if she 

disagree to the abortion, he will leave her and will not marry her. 

After abortion the accused took her to the house of Taslima. 

They stayed in the house of Taslima. House of Taslima is also at 

Tangla. On the next day Mintu Sarmah (accused) took her to her 

house and from her house he left for his duties. She has been 

taking vermillion on the forehead since the accused put blood on 

her forehead as mark of marriage. The accused also used to 

rebuke her if she does not take vermillion on her forehead. The 

accused was continuously visiting her house and staying with her 

as her husband. On query by her family members regarding 

marriage, the accused used to say that he stays in a quarter, 

that he will purchase land and construct a house and after giving 

reception he will formally take her away. He always used to say 

like this. Again she became pregnant. Again the accused took 

her to the Poly Clinic at Mangaldoi and aborted her pregnancy. 
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Thereafter she came to know from others that his marriage is 

fixed with another girl. The accused started to avoid her. Every 

time the accused while coming to his home, visit their house. But 

he changed the route. He stopped contacting her. On 1st June, 

2018 she with one of her friend namely Putuli Boro, came to the 

house of the accused. On her arrival the mother of the accused 

shouted, “Buwariahise, Buwariahise”. She paid her respect to the 

mother of the accused. On query about the accused, his mother 

told her that the accused is not in the house. The sister of the 

accused came out. She got suspicious and noticed that the 

accused is concealing himself under a bed. She asked the 

accused to come out of the bed. The accused came out and held 

her by her neck and shouted why she visited his house. The 

accused abused her with obscene language and also assaulted 

her. After sometime the accused fled away. The mother of the 

accused asked her and her friend to stay in the house. She 

informed her parents and stayed in the house of the accused. 

The accused did not return to the house at night. On 3rd June 

2018 her father, brother and relatives and her villager came to 

the house of the accused. A meeting held in the house of the 

accused. The accused did not turn up on various request, in the 

meeting. The accused over phone informed that he will come 

and marry her and asked her to stay in his house.  The family 

members of the accused sought time for three months so that 

the court marriage can be performed. When her father and 

others left, the accused came to his house and hit her on her 

head with his hands various time. She became unconscious. The 

other family members came and helped her to recover. On the 

next few days the accused used to show her a Dao and declared 

that he will kill her as sacrifice. He used to chase towards her 
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taking the dao, but his sister used to rescue her. After seven 

days, on completion of leave the accused left for the place of 

posting. On the previous day of his leaving, in the evening, while 

she was inside the toilet, the accused forcibly entered into the 

toilet and raped her. The mother of the accused pulled opened 

the door of the toilet and then the accused left the toilet after 

assaulting her. At night the accused came to the house heavily 

drunk and started chasing her. He assaulted her. On the next 

day the accused left for his job. The family members of the 

accused then started saying that in the month of December they 

will formally give a reception of their marriage, when the 

accused come back on leave. Thereafter, the family members of 

the accused started ill-treating her. They used to address by 

obscene language. They used to say that she is a prostitute. 

Whenever anybody visit, they used to treat her normally. But 

used to assault her in absence of others. They used to say that 

they would have received many kinds of articles if another girl is 

married by the accused. The family members of the accused 

stooped giving food to her. She remained in the house of the 

accused for about two months. She informed her brother 

regarding the tortures. Her brother came with police and rescued 

her. She thereafter lodged the FIR against the accused. Exhibit-1 

is the FIR. Exhibit-1(1) is her signature. Police before sending 

her to the doctor, asked her to say to the doctor that as the 

incident took place many days ago, hence there is no need to 

conduct medical examination. Accordingly, she said to the doctor 

that there is no necessity for medical examination. The police 

sent her to the Magistrate for recording the statement. Exhibit- 2 

is her statement given before the Magistrate. Ex-2 (1), 2(2) and 

2(3) are her signatures. Police during investigation took her to 
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the Mongadoi Poly Clinic and collected some documents. 

Presently she is with her parents. 

 

13. During cross-examination she has stated that she has 

passed matriculation examination. First the accused noticed her 

when she visited Narikoli Mandir at Shipajhar.  She has not 

mentioned in the FIR that on 6th March 2016 the accused first 

raped her. She also did not mention in the FIR that on 6/3/2016 

the accused visited her house on the occasion of Fakuwa. Police 

recoded her statement in the police station on the day she 

lodged the FIR. At that time her brother Gunamoni Sarmah, 

father Tarini Sarmah, Aunt Nikumoni Sarmah were present. She 

did not inform her family members on 6/3/2016 that the accused 

raped her in the house. At that time there was no romantic 

relation between her and the accused. The content in the FIR 

that the accused for the last four years promised her to marry 

and dragged her to a love affair is not false. She has done the 

pregnancy test by urine in her house. No ultrasound test for 

pregnancy was done. She and Taslima read together. Police also 

enquired the matter from Taslima. She resisted while the 

accused raped her and also informs the police that she resisted 

the accused. The doctor took her signature before the abortion. 

She went to the house of the accused on 1/6/2018 and stayed 

for about two months.   She did not state to the police that the 

accused attempted to cut her but she said to the police that 

accused assaulted her. The condition of house of the accused is 

good. They are neither rich nor poor. Her brother came with 

police. She does not remember the date on which she visited the 

Mongaldoi Poly Clinic with police. It is a fact that accused came 

to her house at Tangla with proposal to marry her. The accused 
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did not put vermillion but he put blood of his finger on her 

forehead. The accused never put vermillion on her forehead.  

She has denied all the suggestions thrown by the defence. 

14. Tarani Sharma (PW-2) stated that victim is his daughter. 

He happened to know the accused after the accused visited to 

his house. His daughter was in her final year of HS courses. 

Accused visited their house with a proposal to marry his 

daughter. He used to visit with relatives or friends. They agreed 

to consider the marriage of his daughter with accused after his 

daughter completes her HS examination. One Friday, his 

daughter in the evening informed him over phone that she is at 

Tezpur and married Mintu Sharma. He, remained in the house 

without any clue i.e. what to do. On Sunday, he along with some 

of his villagers went to the house of accused and discussed the 

matter. At that time accused was not available. The parents of 

accused requested them to leave his daughter in their house and 

agreed to perform their marriage. Both the sides agreed to the 

proposal and thereafter, they left for their home. His daughter 

has been giving the information of her well being over phone for 

about one month. Thereafter, his daughter informed that she 

was subjected to various kinds of torture by the family members 

of the accused and she was not provided with food. He informed 

the matter to their local police station i.e. Tongla PS verbally. 

The police of Tongla took the phone number of his daughter and 

also contacted their counterpart at Tezpur. They came to Tezpur. 

He visited the house of accused and both the sides came to 

LalmatiOut Post. The police advised them to settle the matter 

amicably. On that day, he stayed in a hotel as no decision took 

place. On the next day, again he tried for a settlement. But, as 

no settlement took place, his daughter lodged FIR and thereafter, 
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he took his daughter with him. Police visited his house and 

recorded their statement. Police also enquired about the matter 

from their neighbours. The marriage of his daughter with 

accused not yet solemnized. 

 

15. During cross-examination he has stated that at the time of 

occurrence, his daughter was a student of HS final year. He 

forgot, what was the correct age of his daughter, at the time of 

occurrence. He does not remember, whether he stated before 

police that one Friday, his daughter informed him over phone 

that she is at Tezpur and married the accused, and on Sunday, 

he went to the house of accused. On the same day he returned 

to Tongla. He does not remember whether he has stated to 

police that after hearing the news of torture, he verbally 

informed the police of Tongla. One Bijoy Sharma and some 

ladies namely Putuli Boro and others of their village accompanied 

him to the house of accused on his first visit. He forgot whether 

he has stated before police that the family members of accused 

agreed to perform the marriage of his daughter with the accused. 

They lodged the FIR at Lalmati police out post, but, he forgot the 

date of lodging FIR. Police advised them to settle the matter 

amicably.  

 

16. Gunamoni Sharma (PW-3) stated in is evidence that victim 

is his sister. Accused is his brother-in-law. He resides at 

Guwahati. Love affairs developed between his sister and accused. 

Accused and his family members visited their house with 

proposal of marriage between accused and his sister. Both the 

family members started visiting the others. The accused 

maintained physical relation with his sister and as a result, his 
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sister became pregnant. The accused Mintu Sharma aborted the 

pregnancy of his sister twice at Mangaldoi Poly Clinic. He heard 

that Mintu Sharma put blood on the forehead of his sister as a 

mark of marriage with her. In the month of June,2018 his sister 

with her friend went to the house of accused. The family 

members of accused informed his father. Then, he along with his 

father and one Bijoy Sharma came to the house of accused. Both 

the family discussed the matter and the family members of 

accused sought time for three months for performing the court 

marriage and giving a reception because already both the 

accused and his sister entered into marriage. His sister remained 

in the house of accused. On 16-08-2018 his sister over phone 

informed him that she has been tortured physically by the family 

members of accused and she requested him to save her. He 

went to the Tongla PS and informed the matter. The police of 

Tongla informed Lalmati out post of Tezpur and the police 

rescued his sister. He and his father took custody of his sister 

from the police. The family members of accused also came to 

the out post and requested them to keep his sister with them 

and promised to perform the marriage. They stayed at Tezpur 

for one night. His sister on the next day expressed that she was 

again tortured by the family members of accused. Then, FIR was 

lodged. 

 

17. During cross-examination he has stated that he works as 

a priest at Kali Mandir situated at Down Town, Guwahati since 

last three years. He visits his house at Tongla occasionally. The 

police of Tezpur recorded his statement. Police took his sister to 

a doctor at Tezpur and prior to that police directed his sister to 

state before doctor that she is not willing to undergo 
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examination. He has denied the suggestions thrown by the 

defence.  

 

18. Putuli Boro (PW-4) stated in her evidence that she knows 

the victim/informant. She address her as „baidew (elder sister)”. 

She knows the accused Mintu Sharma who is the husband of the 

informant. Incident took place about 2 years back. About 1 year 

back on 1st of June the informant requested her to accompany 

the informant to the house of Mintu Sharma. Accordingly she 

accompanied her to the house of Mintu Sharma situated at 

Tezpur. After paying respect to her parents-in-law the informant 

enquired about Mintu Sharma. The mother of Mintu Sharma 

initially informed that he is not in the house and asked the 

informant to look inside the room if she disbelieved them. Then 

the informant look inside the room and noticed Mintu Sharma 

under the bed. Noticing Mintu Sharma, informant got angry. An 

altercation took place amongst them followed by scuffle. Mintu 

Sharma held the informant by her neck and brandished a dao. 

After some time the situation cooled down and thereafter they 

set and talked with each other. Mintu Sharma left the house 

saying that he will be going outside. The parents offered them 

tea and snacks. She stayed in the house of Mintu Sharma for two 

days. On the third day family members of the informant visited 

the house of Mintu Sharma and then she left with them but the 

informant remained in the house of Mintu Sharma. It was 

expressed by the parents of Mintu Sharma that the marriage of 

both informant and Mintu Sharma will be performed socially and 

hence they agreed to keep the informant in their house. 

Accordingly informant remained in the house of Mintu Sharma. 

Prior to coming to Tezpur the informant told her that due to 
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relation with Mintu Sharma she conceived twice and the 

pregnancy was aborted by Mintu Sharma. Since her childhood 

she knows the victim. She noticed Mintu Sharma visiting the 

house of informant/victim many times. She used to address 

Minto Sharma as “Bhindeo (husband of elder sister)” since many 

years, approximately since last 4 years. Mintu Sharma used to 

visit the house of victim on various occasion. They came to know 

that both informant and accused Mintu Sharma entered into 

wedlock many years back. Presently informant resides with her 

father. 

19. During cross-examination she has stated that informant is 

her friend. Informant used to share her feelings to her. 

Informant told her that physical relation took place in the house 

of the informant between the informant and the accused. Police 

recorded her statement while she was in the house of informant 

at Tangla. She forgot the date of recording her statement by 

police. The informant told them that her marriage was 

solemnized with the accused and hence they believed that they 

married each other. The informant did not inform her at which 

place her marriage was solemnized. She has denied all the 

suggestions thrown by the defence. 

 

20. Smt. Minu Boro (PW-5) in her evidence stated that she 

knows the victim/informant who is their neighbhour. She knows 

the accused Mintu Sharma after he started visiting the victim 

with proposal to marry her. Mintu Sharma used to visit the victim 

on various occasion and whenever he used to be on leave. About 

2/3 years back on the next day of „Fakua‟ the informant informed 

them that Mintu Sharma married her by applying blood on her 

forehead after cutting his finger. She also informed them that 
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physical relation took place between them and she became 

pregnant due to the said relation. The informant also informed 

them that her pregnancy was aborted. On query the informant 

also told them that accused will take her away. They also 

enquired from the accused as to when he will be taking away the 

informant to which he informed them that he will very soon take 

away the informant by marrying her socially. The informant 

came to the house of accused at Tezpur with Putuli Boro and 

after two months the brother of informant brought her back. 

Putuli after returning from Tezpur informed them that the 

marriage between informant and accused will be performed and 

hence informant remained in the house of accused. 

 

21. During cross-examination she has stated that her house is 

adjacent to the house of informant. Police recorded her 

statement but she forgot the date on which police recorded her 

statement. She did not state before police that Mintu Sarmah 

used to visit the victim frequently. She did not state before police 

that “about 2/3 years back on the next day of „Fakua‟ the 

informant informed us that Mintu Sharma married her by apply 

blood on her forehead after cutting his finger”. She does not 

remember whether she stated before police as follows “the 

matter is their personal matter and the matter of pregnancy is 

also a personal one and the fact of pregnancy never disclosed 

before me”. She did not state before police that “We also 

enquired from the accused as to when he will be taking away the 

informant to which he informed us that he will very soon take 

away the informant by marrying her socially, The informant 

came to the house of accused at Tezpur with Putuli Boro and 

after two months the brother of informant brought her back. 
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Putuli after returning from Tezpur informed us that the marriage 

between informant and accused will be performed and hence 

informant remain in the house of accused”, because the police 

only questioned her whether they noticed the accused visiting 

the informant.  She has denied the suggestions thrown by 

defence. 

22. Smt. Noumodi Boro (PW-6) stated in her evidence that 

she knows the victim/informant. She knows the accused Mintu 

Sharma after he started visiting the victim with proposal to marry 

her. Mintu Sharma used to visit the victim frequently. Sometimes 

the accused used to stay in the house of informant for 3-4 days. 

She came to know that both the victim and accused married in a 

Mandir. Presently, the informant is staying with her father 

because the accused refused to marry the informant socially. 

Informant came to the house of accused and after some days 

returned.  

 

23. During cross-examination she has stated that police 

recorded her statement in the house of informant at Tongla. She 

has denied the suggestions of the defence because those fact 

was not enquired from her by the police. 

 

24. Nitumoni Sarmah(PW-7) stated in her evidence that she 

knows the accused Mintu Sharma after he started visiting the 

victim with proposal to marry her. Mintu Sharma was visiting the 

informant since last four years. They came to know that Mintu 

Sharma married the informant in the house. Mintu used to visit 

the informant frequently. Last year, in the month of July 

informant with Putuli went to the house of accused. Putuli 

returned to her home, but, informant remained in the house of 
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accused for two months. After two months she accompanied the 

brother and mother of informant went to the house of accused 

to meet the informant as it was informed that informant was 

subjected to torture physically and mentally. They directly went 

to the police station after meeting the informant. From police 

station she left to her home. In the afternoon, informant came 

back to her house with her brother and father. Informant 

informed her that due to physical relation with accused, she 

became pregnant and her pregnancy was aborted twice.  

 

25. During cross examination she has stated that she did not 

state before police that they came to know that Mintu Sharma 

married the informant in the house. She does not remember the 

name of the police station they visited after meeting the 

informant, she came to know that while visiting Tezpur with 

Putuli to the house of the accused, she (informant) undergone 

menstrual cycle. She has denied all the suggestions thrown by 

the defence. 

26. Sri Upen Sarmah (PW-8) one of the IO of this case stated 

that on 30.11.2018 he was posted as I/C of Lalmati Police Out 

Post under Tezpur P.S. The previous I.O. namely ASI Tarun 

Hazarika after completing the preliminary investigation of the 

Tezpur P.S. Case No. 1751/18 handed over the case diary to him. 

After going through the case diary and the materials collected 

during investigation he has submitted the charge sheet against 

the accused Mintu Sharma u/s 420/376/313 of IPC. Ext. 3 is the 

charge sheet and Ext. 3 (1) is his signature. 

27. During cross PW-8 said that in the brief of charge sheet 

he has mentioned that though the victim was sent to the doctor 
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for examination, she refused for the same. The previous I.O. has 

drawn the sketch map of place of occurrence. 

28. Tarun Hazarika(P.W-9), the another IO of this case stated 

that on 24-08-2018 he was posted as A.S.I of police at Lalmati 

Out Post under Tezpur PS. On that day, on receiving the ejahar 

from one Upashana Sharma, the OC, Tezpur PS registered 

Tezpur P.S Case No. 1751/18 dated 24-08-2018 under Section 

420/376/313 of IPC and endorsed him for preliminary 

investigation of the case. Accordingly, he recorded the statement 

of the complainant /victim and three other witnesses in the 

police out post itself. Thereafter, on 11-09-2018 he visited the 

place of occurrence and examined the neighbouring people and 

recorded their statements, prepared the sketch map of the place 

of occurrence. Ext.4 is the sketch map and Ext.4(1) is his 

signature. The victim said in her statement given to him that as 

she was subjected to forcible sexual intercourse, she became 

pregnant and she at Mangaldoi Polyclinic underwent abortion. 

Therefore, during investigation he visited Mandaldoi Polyclinic 

and collected her medical report. Thereafter, he has handed over 

the case diary to the then I/C of Lalmati Out Post. He has further 

stated that he is not aware if any ejahar was lodged by Tarini 

Sharma, father of the victim before the Lalamati Out Post. As per 

his sketch map, place of occurrence is at Hazarapar. He is not 

aware of the place of occurrence was at Tongla. The occurrence 

took place four years ago from the date of lodging of the ejahar. 

Accordingly, the occurrence took place in the year 2015. In her 

statement given to him, the victim did not say anything that took 

place on 6th March,2016, on the day of „Holi‟. In her ejahar also 

this fact was not reflected. During investigation, when he has 

forwarded the victim for medical examination to KCH, Tezpur, 
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she declined for medical examination. At first he examined the 

victim, her father and brother. As per the sketch map, house of 

Ajoy Thapa is nearby the place of occurrence, but, he did not 

record statement of Ajoy Thapa or any of his family members. In 

his sketch map, the house of the accused has been shown, but, 

a detail of the house is not given there.  

29. Victim did not state in her statement given to him that 

“ On 6th March, 2016 on the occasion of Fakuwa, accused visited 

our house. I was in the house alone. Other family members went 

to the Temple for offering puja. The accused was under the 

influence of alcohol. The accused after entering into the house, 

locked the door from inside and held my hand, took me inside 

the room and forcibly raped me. I cried.” 

30. The victim did not state before him while recording her 

statement that, “One of our neighbour namely Pateswari Baruah 

saw the accused putting blood on my forehead. The accused in 

front of Pateswari Baruah also said to me to stay in the house for 

some time till marriage. Thereafter the accused took me to the 

Tangla Market. In the market (bazar) the accused purchased a 

mobile phone and some clothes for me.”  

31. She simply said that the accused purchased a mobile 

phone for her. The victim did not state before him that “I went 

to the Poly Clinic with Taslima Laskar. Police also enquired the 

matter from Taslima, on the day of first abortion we stayed in 

the house of Taslima, I came to the house of the accused on 

1/6/2018 and stayed for about two months.” 

32. During investigation he did not examine Taslima Laskar. 

The victim given her statement before him that she stayed in the 

house of the accused for about six days. 
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33. Victim did not state in her statement given to him that  

“On query about the accused, his mother told me that the 

accused is not in the house. The sister of the accused came out. 

I got suspicious and noticed that the accused is concealing 

himself under a bed. I asked the accused to come out of the bed. 

The accused came out and held me by my neck and shouted 

why I visited his house. The accused abuse me with obscene 

language and also assaulted me. After sometime the accused 

fled away. The mother of the accused asked me and my friend to 

stay in the house. I informed my parents and stayed in the 

house of the accused. The accused did not return to the house 

at night. On 3rd June 2018 my father, brother and relatives and 

my villager came to the house of the accused. A meeting held in 

the house of the accused. The accused did not turn up on 

various request, in the meeting. On the previous day of his 

leaving, in the evening, while I was inside the toilet, the accused 

forcibly entered into the toilet and raped me. The mother of the 

accused pulled opened the door of the toilet and then the 

accused left the toilet after assaulting me. At night the accused 

came to the house heavily drunk and started chasing me. He 

assaulted me. On the next day the accused left for his job. The 

family members of the accused then started saying that in the 

month of December they will formally give a reception of our 

marriage, when the accused come back on leave. Thereafter, the 

family members of the accused started ill-treating me. They used 

to address by obscene language. They used to say that I am a 

prostitute.” 

34. The victim stated before him that due to her menstrual 

period she was compelled to stay in the house of the accused.  
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35. PW-3 Gunamoni Sharma did not state before him that 

“Both the family discussed the matter and the family members of 

accused sought time for three months for performing the court 

marriage and giving a reception because already both the 

accused and my sister entered into marriage. The accused 

maintained physical relation with my sister and as a result, my 

sister became pregnant. The accused Mintu Sharma aborted the 

pregnancy of my sister twice at Mangaldoi Poly Clinic. The 

accused maintained physical relation with my sister and as a 

result, my sister became pregnant. The accused Mintu Sharma 

aborted the pregnancy of my sister twice at Mangaldoi Poly 

Clinic.My sister on the next day expressed that she was again 

torture by the family members of accused.” 

36.  PW-4 Putuli Boro did not state before him that 

“About 1 year back on 1st of June the informant requested me to 

accompany her to the house of Mintu Sharma. Accordingly I 

accompanied her to the house of Mintu Sharma situated at 

Tezpur. After paying respect to her parents-in-law she enquired 

about Mintu Sharma. The mother of Mintu Sharma initially 

informed that he is not in the house and asked the informant to 

look inside the room if she disbelieved them. Then the informant 

look inside the room noticed Mintu Sharma under the bed. Notice 

Mintu Sharma informant got angry. An altercation took place 

amongst them followed by scuffle. Mintu Sharma held the 

informant by her neck and brandished a dao. It was expressed 

by the parents of Mintu Sharma that the marriage of both 

informant and Mintu Sharma will be performed socially and 

hence they agreed to keep the informant in their house, Prior to 

coming to Tezpur the informant told me that due to relation with 
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Mintu Sharma she conceived twice and the pregnancy was 

aborted by Mintu Sharma.” 

37. PW-5 Minu Boro did not state before him that “the matter 

is their personal matter and the matter of pregnancy is also a 

personal one and the fact of pregnancy never disclosed before 

me”. 

38. PW-6 Nomoudi Boro did not state before him that “Mintu 

Sharma used to visit the victim frequently. Sometimes the 

accused used to stay in the house of informant for 3-4 days”.  

39. PW-7 Nitumoni Sharma did not state before him that “Last 

year, in the month of July informant with Putuli came to the 

house of accused. Putuli returned to her home, but, informant 

remained in the house of accused for two months. After two 

months I accompanied the brother and mother of informant to 

the house of accused to meet the informant as it was informed 

that informant was subjected to torture physically and 

mentally,Informant informed me that due to physical relation 

with accused, she became pregnant and her pregnancy was 

aborted twice”.  

40. PW-10 Dr. Bhabani Prasad Khound, the medical officer 

stated that on 17-01-2018, he was practicing as gynaecologist at 

Mangaldoi Polyclinic. On that day, he has examined at Mangaldoi 

Polyclinic OPD one patient namely Smti “X”, aged about 22 years 

with history of amennorhoea and bleeding per vagina and he has 

performed D & E(Dilatation & Evacuation) under general 

anaesthesia on consent vide No. MPC/DAR/22/2018. He has 

issued medical report addressing to I/C Lalmati Out Post under 

Tezpur PS with reference to Tezpur PS Case No. 1751/2018 u/s 

420/376/313 of IPC. Ext.P.5 is the medical report of victim 

wherein Ext.P.5(1) is his signature. 
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41. During cross examination he has stated that Patient was 

accompanied by Tarani Sarmah. Serial number of OPD is not 

mentioned in Ext.P.5. At the time of examination the patient was 

not accompanied by any police personnel. D & E amounts to 

abortion. He does not know whether the patient had gone earlier 

for abortion anywhere else but she came with the complain of 

bleeding and as such he has cleared that bleeding. He has not 

examined the victim on her personal request but examined as 

OPD patient.  

Evaluation of Evidence : 

P O I N T     Nos. 1 and 2. 

 

  For the convenience of discussion and appreciation 

of evidence both the points are taken together. 

 

42. The very foundational fact of the instant case as it reveals 

from the ejahar is that the prior to four years accused pretending 

to be in love with the victim committed rape on her forcefully 

with the promise to marry her and as a result she became 

pregnant twice but the accused forcefully terminated her 

pregnancy for both the time through doctor. 

 

43. The statements of the victim given before the I/O as well 

as Magistrate u/s.164 Cr.P.C fully corroborated the fact that the 

accused since last four years with the promise to marry her 

committed rape her. The evidence of the victim given before the 

Court reveals that she has very specifically mentioned the very 

first date of committing forceful rape on her by the accused and 
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after cutting his finger, the accused put blood on her forehead 

and promised to marry her and since thereafter accused visiting 

her residence whenever on leave used to live with her as her 

husband and maintained physical relation with her and she 

became pregnant twice but subsequently the accused avoided 

her and looking for another girl to marry. As such the victim 

accompanied with her one friend (PW-4) went to the house of 

the accused and the family members of the accused allowed 

them to stay followed by the relation with the accused but 

subsequently they tortured her and as such she informed her 

brother. On getting the information of torture, her brother, 

father and other villagers went to the house of the accused and 

thereafter family members of the both the family went to Lalmati 

police out post pertaining to the dispute of marriage between the 

accused and the victim but did not yield anything and as such 

she had to return with her father. 

 

44. The said piece of evidence of the victim fully corroborated 

her statements u/s.161 and 164 Cr.P.C so far material fact of the 

case is concerned. Although defence thoroughly cross examined 

the victim and brought so many contradictions on record which is 

also being confirmed by the I/O during cross examination but the 

same are not touching the root of the case. On the contrary the 

material facts of the case is fully corroborated by the victim in 

her evidence which is again remained totally unrebutted. 

 

45. There is nothing available on record to show that the 

victim had any grudge or enmity with the accused for falsely 
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implicating the accused. So, the evidence of the victim falls in 

the category of wholly reliable one. 

 

46. In a catena of decisions, the Hon‟ble Apex Court held that 

in a case of rape if the evidence of the prosecutrix is found 

creditworthy, corroboration may not be necessary for relying her 

testimony. However, as a rule of prudence, if we looked into the 

evidence of the other witnesses, it follows that: 

 

47. PW-2 is the father of the victim and he has stated that 

accused proposed to marry his daughter and they agreed with 

the proposal of the accused to give marriage his daughter after 

completion of her HS examination. PW-3 being the elder brother 

of the victim stated that accused used to visit their house and he 

came to know that accused with the promise to marry, 

maintained physical relation with the victim and as such his sister 

became pregnant. PW-4 being an independent witness very 

categorically stated that accused is the husband of the victim 

who used to visit the house of the victim very often since last 

four years and maintained physical relation with the victim and 

the victim told her that due to physical relation she became 

pregnant twice. She has further stated that she used to address 

the accused as „Bhindeo‟ i.e husband of the victim. Furthermore, 

she has stated that she accompanied with the victim in the 

house of the accused on 1.06.2018 where she stayed for two 

days and the parents of the accused agreed to perform social 

marriage of the accused with the victim and they agreed to keep 

the victim in their house and the victim accordingly remained in 

the house of the accused. PW-5 being another independent 
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witness stated that she knows the accused since he visited the 

house of the victim. 2/3 years ago victim told her that accused 

married her giving blood on her forehead and also informed her 

that physical relation took place between them and she became 

pregnant due to the said relation. On query the accused told her 

that he will be taking away the victim very soon. She has further 

stated that the victim accompanied with PW-4 went to the house 

of the accused and stayed there for two months. PW-4 after 

returning from the house of the accused reported her that the 

marriage between the informant and accused will be performed 

and hence informant remained in the house of the accused. PW6 

who is also an independent witness has stated that she knows 

the accused after the accused started visiting the house of the 

victim after the proposal to marry the victim. Accused frequently 

visited the house of the victim and sometimes stayed for 3/4 

days. She came to know that accused and the victim married in 

Mandir.PW-7 also stated that accused used to visit the house of 

the victim very frequently for last four years and maintained 

physical relation with the victim with the promise to marry her. 

The victim told her that due to physical relation with the accused 

she became pregnant. Thereafter the victim with PW-4 went to 

the house of the accused and stayed there for two months but 

subsequently she was tortured and as such she accompanied 

with the guardian of the victim went to the police station. The 

IO(PW-9) stated that the victim said in her statement given to 

him that as she was subjected to forcible sexual intercourse, she 

became pregnant and she at Mangaldoi Poly Clinic underwent 

abortion.  
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48. The above mentioned witnesses although thoroughly 

cross examined by the defence but the root cause of the case 

could not be shaken rather it remained unrebutted. So, the 

contradictions of the PWs brought on record not being material 

one can be overlooked. Consequently evidence of the victim 

finds full corroboration from the evidence of PWs-2 to 7 and PW9. 
49. During examination u/s.313 Cr.P.C, accused although 

evasively denied confronting the implicating piece of evidence 

against him but he has not offered any explanation as to why 

this case had been filed against him. On the contrary he has 

admitted that he went to the house of the victim with the 

proposal to marry the victim. He has also admitted that his 

father went to the Lalmati police out post along with the family 

members of the victim, which inherently supports the evidence 

of the prosecution side. 

 

50. Otherwise also defence argued the case with the plea that 

the victim maintained physical relation with the accused 

voluntarily intending to marry her but the admission of the 

accused that he went to the house of the victim with the 

proposal to marry her itself belied the plea so taken by the 

defence and supports the prosecution story. On the other hand 

no positive evidence is lead by the defence to support the 

contention that the victim maintained physical relation with the 

accused intending to marry him. So, the plea of the accused 

remained unsubstantiated. Hence, it became apparent that 

prosecution is able to prove that the accused maintained physical 

relation with the victim on the promise to marry her but did not 

marry. Nevertheless, fact remains that the victim is major girl. 
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51. So, consent plays vital role herein this case. Section 90 of 

the IPC deals with the matter of consent, which is reproduced 

below : 

90. Consent known to be given under fear or 

misconception.- A consent is not such a consent as is intended 

by any section of this Code, if the consent is given by a person 

under fear  of injury, or under a misconception of fact, and if the 

person doing the act know, or has reason to believe, that the 

consent was given in consequence of such fear or misconception; 

or 

  Consent of insane person.- if the consent is given by a 

person who, from unsoundness of mind, or intoxication, is 

unable to understand the nature and consequences of that to 

which he gives his consent; or 

 Consent of child.-unless the contrary appears from the 

context, if the consent is given by a person who is under twelve 

years of age.  

 

52. In the case of Promod Suryabhan Pawar-Vs- State of 

Maharashtra reported in  2019 (9) SCC 608, the Hon‟ble Apex 

Court held that: 

  “12. This Court has repeatedly held that consent with 

respect of Section 375 of the IPC involves and active 

understanding of the circumstances, actions and consequences 

of the proposed act. An individual who makes a reasoned choice 

to act after evaluating various alternative action (or inaction) as 

well as the various possible consequences flowing from such 

action or inaction, consents to such action. In Dhruvaram Sonar 
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which was a case involving of the jurisdiction under Section 482, 

this Court observed: 

 “15. …. An inference as to consent can be drawn if only 

based on evidence or probabilities of the case. “Consent” is also 

stated to be an act of reason coupled with deliberation. It 

denotes an active will in mind of a person to permit the doing of 

the act complained of.” 

This understanding was also emphasises in the decision of this 

Court in Kaini Rajan-vs- State of Karala. 

  “12. ….”Consent”, for the purpose of section 375, require 

voluntary participation not only after the exercise of intelligence 

based on the knowledge of the significance of the moral quality 

of the act but after having fully exercised the choice between 

resistance and asset. Whether there was consent or not, is to be 

ascertained only on a careful study of all relevant circumstances.” 

………………… 

  14. In the present case, the “misconception of fact” 

alleged by the complainant is the appellant‟s promise to marry 

her. Specifically in the context of a promise to marry, this Court 

has observed that there is a distinction between a false promise 

given on the understanding by the maker that it will be broken, 

and the breach of a promise which is made in good faith but 

subsequently not fulfilled. In Anurag Soni-Vs- State of 

Chahatisgarh, this Court held : 

  “37. The sum and substance of the aforesaid decisions 

would be that if it is established and proved that the from the 

inception  the accused who gave the promise to the prosecutrix 



Sessions Case No. 89 of 2019 Page 35 

 

 

to marry, did not have any intention to marry and the 

prosecutrix gave the consent for sexual intercourse on such an 

assurance by the accused that he would marry her, such a 

consent can be said to be a consent obtained on a misconception 

of fact as per Section 90 of the IPC and, in such a case, such a 

consent would not excuse the offender and such an offender can 

be said to have committed the rape as defined under Section 

375 of the IPC and can be convicted for the offence under 

section 376 of the IPC. 

Similar observations were made by this Court in Deepak Gulati-

Vs- State of Haryana, (“Deepak Gulati”) : 

  “21.  ……..There is a distinction between the mere breach 

of a promise and not fulfilling a false promise. Thus, the court 

must examine whether there was made, at any early stage a 

false promise of marriage by the accused…..” 

  15. In Yedla Srinivasa Rao -Vs- State of Andhra Pradesh, 

the accused forcibly established sexual relations with the 

complainant. When she asked the accused why he had spoiled 

her life, he promised to marry her. On the promise, the accused 

repeatedly had sexual intercourse with the complainant. When 

the complainant became pregnant, the accused refused to marry 

her. When the matter was brought to the panchayat, the 

accused admitted to having had sexual intercourse with the 

complainant but subsequently absconded. Given this factual 

background, the court observed: 

 “10. It appears that the intention of the accused as per 

the testimony of PW-1 was, right from the beginning , not 

honest and he kept on promising that he will marry her till she 
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became pregnant. This kind of consent obtained by the accused 

cannot be said to be any consent because she was under a 

misconception of fact that the accused intends to marry her, 

therefore, she had submitted to sexual intercourse with him. This 

fact is also admitted by the accused that he had committed 

sexual intercourse which is apparent from the testimony of PWs 

1,2 and 3 and before the panchayat of elders of the village. It is 

more than clear that the accused made a false promise that he 

would marry her. Therefore, the intention of the accused right 

from the beginning was not bona fide and the poor girl 

submitted to the lust of the accused completely being misled by 

the accused who held out the promise for marriage. This kind of 

consent taken by the accused with clear intention not to fulfil the 

promise and persuading the girl to believe that he is going to 

marry her and obtained her consent for the sexual intercourse 

under total misconception cannot be treated to be a consent…..” 

   16. Where the promise to marry is false and the intention 

of the maker at the time of making  the promise itself was not to 

abide by it but to deceive the woman to convince her to engage 

in sexual relations, there is a “misconception of fact” that vitiates 

the woman‟s “consent”. On the other hand, a breach of a 

promise cannot be said to be a false promise. To establish a 

false promise, the maker of the promise should have had no 

intention of upholding his word at the time of giving it. The 

“consent” of a woman under section 375 is vitiated on the 

ground of a “misconception of fact” where such misconception 

was the basis for her choosing to engage in the said act. In 

Deepak Gulati this Court observed: 
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 “21. ….There is a distinction between the mere breach of 

promise, and not fulfilling a false promise. Thus the Court must 

examine whether there was made, at an early stage a false 

promise or marriage by the accused, and whether the consent 

involved was given after wholly understanding the 

nature and consequences of sexual indulgence. There 

may be a case where the prosecutrix agrees to have 

sexual intercourse on account of her love and passion for 

the accused, and not solely on account of 

misrepresentation made to her by the accused, or where 

an accused on account of circumstance which he could not have 

foreseen, or which were beyond his control, was unable to marry 

her, despite having every intention to do so. Such cases must be 

treated differently. 

…………… 

        24. Hence, it is evident that there must be adequate 

evidence to show that at the relevant time i.e at the initial stage 

itself, the accused had no intention whatsoever, of keeping this 

promise to marry the victim. There may, of course, be 

circumstance, when a person having the best of intentions is 

unable to marry the victim owing to various unavoidable 

circumstances. The “failure to keep a promise made with respect 

to a future uncertain date, due to reasons that are not very clear 

from the evidence available, does not always amount to 

misconception of fact. In order to come within the meaning of 

the term “misconception of fact”, the fact must have an 

immediate relevance”. Section 90 IPC cannot be called into aid in 

such a situation, to pardon the act of a girl in entirety, and 

fasten criminal liability on the other, unless the „court is assured 
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of the fact that from the very beginning, the accused had never 

really intended to marry her.” (Emphasis supplied) 

…………………… 

       18.To summaries the legal position that emerges from the 

above cases, he “consent” of a woman with respect to Section 

375 must involve an active and reasoned deliberation towards 

the proposed act. To establish whether the “consent” was 

vitiated by a “misconception of fact” arising out of a promise to 

marry, two propositions must be established. The promise of 

marriage must have been a false promise, given in bad faith and 

with no intention of being adhered to at the time it was given. 

The false promise itself must be of immediate relevance, or bear 

a direct nexus to the woman‟s decision to engage in the sexual 

act.” 

53. In the instant case, evidence is available on record that 

the accused approached the family members of the victim with 

the proposal to marry the victim to which the family members of 

the victim agreed on completion of the HS Examination of the 

victim. As the proposal of the marriage given by the accused had 

been accepted by the family members of the victim, the accused 

used to visit the house of the victim frequently and developed 

love affairs with the victim and with the promise to marry her 

indulged in physical relation for quite long time and there is also 

evidence on record that the neighbouring peoples of the victim 

had noticed visit of the accused in the house of the victim on 

various occasions and the friend circle of the victim used to even 

address the accused as „Bhindeo‟ being husband of the victim. It 

is undisputed that both the victim and the accused belong to 
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same community and caste and there is no other barriers of the 

victim for performing marriage with her and inspite of that the 

accused avoided her after maintaining physical relation with her 

for long four years and thereafter looking for another girl for 

marriage, which going to show that the accused at the very 

inception of his promise to marry the victim made false promise 

and thereby the consent of the victim was obtained and the 

consent so obtained in the given facts and circumstances is 

nothing but under “misconception of fact” and as such the 

consent of the victim was not voluntary and on that count it can 

be safely hold that there was no consent of the victim for 

physical relation with the accused and on that view of the matter, 

it became apparent that the accused committed sexual 

intercourse with the victim without her consent and as such the 

act of intercourse with the victim falls under clause secondly of 

Section 375 of IPC. 

 

54. So far the charge of cheating is concerned, false promise 

to marry the victim does not amount to inducement and as such 

the charge of cheating is not substantiated. However, there is 

unrebutted evidence on record of the victim and other 

independent witnesses that the accused regularly visited the 

house of the victim whenever on leave and stayed with the 

victim as husband and wife and the friend circle of the 

victim(PW4) addressed the accused as „bhindeo‟ being the 

husband of the victim. There is no explanation offered by the 

accused while confronting the said piece of evidence of the 

prosecution witnesses but he merely denied. That apart the 

victim accompanied with her one friend Putuli Boro also went to 

the house of the accused (while the accused avoided the victim 



Sessions Case No. 89 of 2019 Page 40 

 

 

and made plan to marry another girl) and stayed there and it is 

remained admitted that the family members of both the parties 

had to visit the police out post pertaining to the marriage 

between the parties and police advised them for amicable 

settlement of the matter. So, this facts goes to show that the 

accused maintained physical relation with the victim by deceitful 

manner and thereby caused the victim to believe him to be her 

husband. 

 

55. Fact remains that no charge u/s.493 IPC has been framed 

herein this case, so a question may arise whether without 

framing a formal charge u/s.493 IPC, one can be convictied 

under the said section of penal law. 

 

56. In the case of Dalbir Singh v. State of Uttar Pradesh 

reported in (2004) 5 SCC 334, the Hon‟ble Supreme Court laid 

down the law as follows: 

“17. There are a catena of decisions of this Court on the same 

lines and it is not necessary to burden this judgment by making 

reference to each one of them. Therefore, in view of Section 464 

CrPC, it is possible for the appellate or revisional court to convict 

an accused for an offence for which no charge was framed 

unless the court is of the opinion that a failure of justice would in 

fact occasion. In order to judge whether a failure of justice has 

been occasioned, it will be relevant to examine whether the 

accused was aware of the basic ingredients of the offence for 

which he is being convicted and whether the main facts sought 

to be established against him were explained to him clearly and 

whether he got a fair chance to defence himself. We are, 

therefore, of the opinion that Sangarabonia Sreenu (1997) 5 SCC 
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348 was not correctly decided as it purports to lay down as a 

principle of law that where the accused is charged under Section 

302 IPC, he cannot be convicted for the offence under Section 

306 IPC.” 

 

57. Herein this case, during charge framing the fact of 

committing sexual relation with the victim on several occasions 

with the promise to marriage and thereby she became pregnant 

has been clearly mentioned and during the course of evidence 

also the accused had the opportunity to cross examine the 

prosecution witnesses on the fact that he pretended to be the 

husband of the victim committed sexual intercourse with the 

victim. So, the accused has been aware of the basic ingredients 

of the offence punishable u/s 493 of IPC and he got fair chance 

to defend. As such there is no circumstances emerging that 

failure of justice would be occasioned to the accused, on account 

of non-framing of charge u/s.493 IPC in this case under the 

given facts and circumstances. 

 

58. In view of the discussion of the evidence on record it 

appears that the accused maintained physical relation with the 

victim not only by pretending to be her husband but also there is 

evidence on record that he put blood on the head of the victim 

as a mark of marriage and since thereafter the victim used 

vermilion on her forehead as a mark of marriage with the 

accused. The victim also in her evidence stated that the accused 

used to scold her if she does not put vermilion on her forehead 

and the said piece of evidence of the victim remained unrebutted. 

So all ingredients of offence punishable u/s.493 IPC is satisfied 

herein this case. Hence, the decisions relied upon by the learned 
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Counsel except Pramod Suryabhan Powar(Supra) has no bearing 

in the given facts and circumstances of this case. 

 

59. Further, during examination u/s 313 CrPC, accused  has 

stated that the complainant has already married with another 

youth and through others she inquired to his family members as 

to whether they will cause any inconvenience to her marital life if 

she got married with other, which goes to show that there is 

apprehension that something derogatory to the interest of 

marital life of the victim may be caused by the accused as he has 

maintained sexual relation with the victim for long four years 

with the promise to marry her.  

 

60. From the above it follows that prosecution is successful to 

bring home the charges u/s.376/493 IPC against the accused 

whereas the charge u/s.420 IPC has no legs to stand.  

 

POINT NO.3. 

61. PW-1 has stated that her menstruation cycle stopped. She 

informed the accused. The accused directed her over phone to 

go to the pharmacy. Through mobile the accused talked with the 

pharmacist and as per the direction of the accused the 

pharmacist gave her a pregnancy test kit. She paid for the kit. 

She conducted the pregnancy test in her home. The result was 

positive. She became pregnant. Immediately she informed the 

accused. The accused asked her to come to Mangaldoi Poly Clinic 

with her friend Taslima Laskar. The accused knew Taslima from 

earlier. In the Poly Clinic her pregnancy was aborted against her 

will. The accused prior to abortion threatened her that if she 

disagree to the abortion, he will leave her and will not marry her. 



Sessions Case No. 89 of 2019 Page 43 

 

 

After abortion the accused took her to the house of Taslima. 

They stayed in the house of Taslima. House of Taslima is also at 

Tangla. Again she became pregnant. Again the accused took her 

to the Poly Clinic at Mangaldoi and aborted her pregnancy.Police 

during investigation took her to the Mongadoi Poly Clinic and 

collected some documents. PW-3 has stated that the accused 

maintained physical relation with his sister and as a result, his 

sister became pregnant. The accused Mintu Sharma aborted the 

pregnancy of his sister twice at Mangaldoi Poly Clinic. PW-4 has 

stated that prior to coming to Tezpur with the informant, the 

informant told her that due to relation with Mintu Sharma she 

conceived twice and the pregnancy was aborted by Mintu 

Sharma. PW-5 has stated that the informant informed them that 

physical relation took place between her and the accused and 

she became pregnant due to the said relation. The informant 

also informed them that her pregnancy was aborted. PW-7 

stated that informant informed her that due to physical relation 

with accused, she became pregnant and her pregnancy was 

aborted twice. PW9 also stated that the victim stated before him 

that she was subjected to forcible sexual intercourse, she 

became pregnant and she at Mangaldoi Poly Clinic underwent 

abortion. 

 

62. The attending doctor of the victim as PW-10 has stated 

that on 17-01-2018, he was practicing as gynaecologist at 

Mangaldoi Poly Clinic. On that day, he has examined at 

Mangaldoi Poly Clinic OPD one patient namely Smti “X”, D/o 

Tarani Sarmah aged about 22 years with history of amennorhoea 

and bleeding per vagina and he has performed D & E (Dilatation 

& Evacuation) under general anaesthesia on consent vide No. 



Sessions Case No. 89 of 2019 Page 44 

 

 

MPC/DAR/22/2018. He has issued medical report addressing to 

I/C Lalmati Out Post under Tezpur PS with reference to Tezpur 

PS Case No. 1751/2018 u/s 420/376/313 of IPC. Ext.P.5 is the 

medical report of victim wherein Ext.P.5(1) is his signature. 

 

63. However, during cross examination of the I/O it is brought 

on record by the defence that the victim declined for medical 

examination on being sent for medical examination by the I/O in 

the one hand and on the other hand defence also brought on 

record by cross examining the victim that she has conducted her 

pregnancy test at her home by urine test and no USG had been 

done. Although the victim (PW-1) in her evidence stated that due 

sexual intercourse by the accused, she became pregnant twice 

and the accused threatened her for abortion otherwise he would 

not marry her and as such under the instruction of the accused 

she accompanied with one Taslima went to Mangaldoi Poly Clinic 

where doctor under the instruction of the accused aborted her. 

But neither the said Taslima nor the doctor who had aborted her 

pregnancy under the instruction of the accused, are examined. 

On the contrary the doctor (PW-10) who is examined by the 

prosecution, in his evidence did not whisper that the accused 

instructed him for abortion nor he has mentioned that the victim 

was carrying foetus while he has cleared her bleeding through 

the process of dilatation and evacuation in Mangaldoi Poly Clinic. 

As such there is no evidence on record that any foetus in the 

womb of the victim had been aborted under the instruction of 

the accused. Hence, the charge u/s.313 IPC has no legs to stand. 

The point is accordingly decided. 
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64. In the entirety following the above discussion it appears 

that prosecution is successful to prove that it is the accused 

Mintu Sharma who not only with the promise to marry but also 

pretending to be the husband committed sexual intercourse with 

the victim without her consent for four years. Hence, I  hold that 

the prosecution has succeeded in bringing home the charges 

under Sec.376/493 IPC against accused Mintu Sharma beyond all 

reasonable doubts in as much as no hypothesis of the innocence 

of the accused is possible under the given facts and 

circumstances of the case. Hence, I hold accused Mintu Sharma 

guilty of committing the offence punishable under Sec.376/493 

IPC and accordingly convict him for the said offences. 

 

65. The provision of Probation of Offenders Act is not 

applicable to a case under Sec.376 IPC. Therefore, the accused 

is not entitled to get the relief as envisaged under the said Act. 

 

SENTENCE HEARING 

 

66. Heard the accused, namely Mintu Sharma on the quantum 

of sentence. Accused Mintu Sharma has pleaded that after 

marriage of the victim of this case, he has married with another 

girl and now he has a minor girl child and he has to support 

them. He has further contended that he is only 33 years old and 

if he is detained for a long period, the future prospects of his life 

would be shattered. So, he has prayed for punishing him 

leniently.  
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67. Heard learned Additional P.P who could not bring any iota 

of evidence about previous conviction of the accused Mintu 

Sharma for commission of similar kind of offence.  

 

68. The punishment for rape is prescribed for imprisonment of 

either description for a term which shall not be less than seven 

years but which may extend to imprisonment for life and shall 

also be liable to fine. The punishment prescribed u/s. 493 IPC is 

imprisonment of either description for a term which may extend 

to ten years and shall also be liable to fine. The case in hand is 

not an exceptional one. Therefore, in my considered opinion, if 

the accused Mintu Sharma is sentenced to undergo the minimum 

sentence prescribed by the law, the same will serve the ends of 

justice. 

 

O R D E R. 

 

69. Considering the entire facts and circumstances of the case, 

the gravity of offence, antecedents and also the social standing  

of the accused, I sentence the accused namely Mintu Sharma to 

undergo rigorous imprisonment for 7 years and to pay fine of 

Rs.5,000/-, in default to undergo simple imprisonment for six 

months, u/s.376 IPC and also to undergo rigorous imprisonment 

for a term of 5 years and to pay fine of Rs.5,000/-, in default to 

undergo simple imprisonment for six months, for committing the 

offence punishable under Section 493 IPC, which, in my opinion, 

will meet the ends of justice in this case. The sentence shall run 

concurrently. The period of detention already undergone (if any) 

by the accused during investigation and trial shall be set off from 

the total sentence of imprisonment.  
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70. Bail bond of accused Mintu Sharma stands cancelled. 

Issue jail warrant. 

 

71. Let a certified copy of this judgment be furnished to the 

accused Mintu Sharma free of cost, immediately and the accused 

is informed about his right of preferring appeal against the 

judgment and order of conviction and sentence of this Court. 

 

72. A copy of this judgment be forwarded to the District 

Magistrate, Sonitpur, Tezpur in compliance with the provision 

laid down u/s.365 Cr.P.C. 

 

73. Judgment is pronounced and delivered in the Open Court 

in presence of accused Mintu Sharma. Judgment is prepared on 

separate sheets and tagged with case record. Case stands 

disposed of on contest. 

 

74. Given under my hand and seal of this Court on this 10th 

day of June, 2022 at Sonitpur, Tezpur. 

 

 

                                                                    Shri S.K.Ghosh, AJS 
      Addl. Sessions Judge (FTC), 

          Sonitpur, Tezpur. 


